
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/WE/344/99/LS   
In the complaint between: 
 
W D PASCOE Complainant 
 
and  
 
FEDERAL MOGUL PENSION FUND Respondent 
  
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
956  1 

 
Introduction: 
  

This is a complaint lodged with the Pension Funds Adjudicator on 27 August 1998. 

 

The complainant is  W D Pascoe, a former member of the respondent. 

 

The respondent is Federal Mogul Pension Fund (Athe fund@), a fund registered under 

the Pension Funds Act of 1956. 

 

The respondent failed to pay the complainant=s transfer benefit on his transfer out of 

the fund by dishonouring the cheque payable to the transferee fund. On discovering 

the error six months later, the complainant changed his mind and elected to take the 

cash withdrawal option for financial reasons. The complainant now seeks an order 

compelling the respondent to pay him the difference between the cash withdrawal 

amount and the value of the preserved benefit. 

 

Factual background 

 

The complainant was employed by Femo Distributors (Pty) Ltd (Athe company@) for a 

period of two and a half years as a sales representative. However on 31 May 1997 he 

was retrenched when the company decided to close one of its branches. The 

complainant thereafter made enquiries concerning his pension. 
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In terms of the respondent=s rules, a member who is retrenched can elect to receive a 

cash lump sum benefit equal to twice his accumulated contributions. Alternatively, 

where a member has completed at least five years of service, he or she can elect to 

receive a deferred pension in lieu of the cash benefit. The applicable rule in respect of 

deferred pensions is Rule 7.2.1(b) which reads: 

 
In lieu of a cash lump sum benefit in terms of Rule 7.1, a withdrawing Member may choose to 

receive a deferred pension payable from his Normal Retirement Date. Such deferred pension 

shall be equal to: 

 
(b) if a Member has completed 5 or more years of Service and is not dismissed for any form of 

dishonesty, inefficiency or misconduct, a pension equal to the Member=s interest in the Fund as 

determined by the Actuary but not less than the pension in terms of Rule 5.1, based on Final 

Pensionable Salary and Pensionable Service at the date of withdrawal, if such pension is greater 

than the pension provided for in Rule 7.2.1(a). 

 

Since the complainant had completed more than five years service, he fell within the 

ambit of rule 7.2.1(b). The respondent advised him that he was entitled to an actuarial 

benefit of R52 253.00 provided it was preserved. 

 

The rules are silent on whether the deferred pension must be provided within the fund 

or with an insurer. It was however the company=s practice to purchase the deferred 

pension outside the fund in a retirement annuity. 

 

The complainant approached David Catlin of Liberty Life Association of Africa Ltd 

(ALiberty Life@) to discuss the best manner in which to invest his benefit. On the advice 

of Catlin, the complainant decided to invest in a retirement annuity with Liberty Life and 

instructed First Bowring Consulting and Actuarial Services (Pty) Ltd (AFirst Bowring@) 

who administered the fund to issue Liberty Life with a cheque to that end. 

On 17 June 1997 the respondent sent a cheque in the sum of R50 453.00 representing 
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the complainant=s deferred pension benefit in favour of Liberty Life to Catlin for 

investment in the retirement annuity. On receipt thereof, Liberty Life issued the 

complainant with a policy. The balance of R1 800.00 was paid to the complainant 

separately as a cash advance. 

 

In December 1997, the complainant was experiencing financial difficulties and 

approached Liberty Life requesting a loan on his policy. However Liberty Life advised 

the complainant in a letter dated 10 December 1997 that the cheque drawn by the 

respondent in June had been returned marked Aeffects not cleared@. 

 

On 23 December 1997 the complainant contacted the respondent about the 

dishonoured cheque and also to inquire about the possibility of an alternative way of 

paying his benefit to assist his financial situation. The complainant asserts in his 

complaint that  
 

AFirst Bowring, when he contacted them, advised him that the amount can be paid in cash, but 

such an amount would be less than the amount previously offered, and subject to taxation.@ 

 

On this advice, the complainant instructed the respondent to pay him the cash 

withdrawal benefit.  He also requested a cash advance of R10 000.00 which was paid 

into his bank account on the same day. 

 

Rule 7.1 governs cash withdrawal benefits and reads: 
 

7.1 WITHDRAWAL BENEFITS 

 

7.1 Cash lump sum benefit 

 

7.1.1  A Member who withdraws from Service for any reason other than retirement shall be 

entitled to his Accumulated Contributions plus any amount held for the Member in terms 

of Rule 4.3 in cash. 

 



 
 

Page 4 

7.1.2  If a Member is retrenched or leaves Service due to a general reorganization of staff, he 

shall be entitled to an amount equal to twice his Accumulated Contribution plus any 

amount held for the Member in terms of Rule 4.3 in cash. 

 

7.1.3 The Member may elect that his cash lump sum benefit or part thereof be transferred for 

his benefit to his new employer=s pension or a retirement annuity fund. 
 

As the complainant had been retrenched, his cash withdrawal benefit was calculated in 

terms of rule 7.1.2. The respondent also applied interest  to account for the six month 

delay in payment. 

 

The amount which the complainant received was calculated as follows: 

 
Cash withdrawal benefit (rule 7.1.2)  R37,176.06 

plus Interest      R  1,702.12 

less advance     R  1,800.00 

less advance     R10,000.00 

less income tax    R12 979.11 

Cheque paid      R14,104.07 

Total      R  38 883.18 

 

However when the complaint received his benefit, he contacted the respondent again 

to query the amount. The fund responded in a letter dated 11 March 1998 that the 

actuarial benefit was payable only when a transfer is made to preserve the benefit and 

that when a member decides to take his benefit in cash, a different and lesser amount 

becomes payable.   

 

Dissatisfied with this response, the complaint sought legal advice. The complainant=s 

attorneys wrote to both First Bowring and Liberty Life. 

 

Glenrand MIB Employee Benefits (Pty) Ltd (AGlenrand@) who had taken over the 

administration of the fund from First Bowring responded to the complainant=s attorneys 
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in July 1998 reiterating that in terms of the rules of the fund, the greater benefit cannot 

be paid where the withdrawal is taken in cash. Further that should the complainant 

wish to take the matter up with the trustees of the fund, he would be at liberty to do so 

but it would necessitate a rule change to enable him ro receive the enhanced benefit, 

unless he wished to preserve the benefit and not receive it in cash. 

 

Liberty Life responded in a letter dated 9 June 1998 that they were investigating the 

matter and would respond in due course. However, no further communication with 

Liberty Life took place. 

 

The complainant=s attorneys thereafter approached the South African Insurance 

Brokers Association. Glenrand responded to the association in a letter dated 2 

November 1998. That letter reads in part : 
 

The fund bank account, as is standard practice with private funds does not carry a permanent 

credit balance, money=s are transferred to the bank account if and when necessary. Apparently 

due to other entries going through the bank account at the same time as the presentation of Mr 

Pascoe=s withdrawal benefit cheque there were insufficient funds at that point to meet the 

cheque, however, although the cheque was presented in June 1997 this matter was not brought 

to the attention of Mr Pascoe who then advised the fund and the administrators until December 

1997. Had it been brought to the attention of the administrators immediately that the cheque was 

dishonoured the necessary funds would have been transferred to the bank account. First 

Bowring can not be held responsible for the fact that Liberty Life took six months to notify the 

claimant of the dishonoured cheque........................ 

 

We do not believe that Mr Pascoe has been prejudice due to the actions of First Bowring=s or the 

fund................ 

 

The fact that the cheque was dishonoured by the bank has no bearing on the amount payable to 

Mr Pascoe whatsoever. When Mr Pascoe brought to the attention of First Bowring in December 

1997 that the cheque had been dishonoured if he had wished to proceed with the Preservation 

he would have received the full amount due plus interest. It was his decision to take a cash 

withdrawal benefit that directly resulted in a reduced benefit being paid which as has already 
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been stated in strictly in terms of the rules. 
 

The association thereafter advised the complainant to approach this office for 

assistance. 

 

The complaint 
 
The complainant alleges maladministration on the part of the fund and Liberty Life. He 

alleges that the respondent was negligent in failing to honour the cheque in favour of 

Liberty Life and that Liberty Life was negligent in that it only informed the fund that the 

cheque had been dishonoured six months after the event. 

 

The complainant also contends that the fund failed to inform him of the extent in the 

reduction of the benefit if he elected to take the cash withdrawal as opposed to the 

preserved benefit. The relevant part of the complaint reads: 

 
First Bowring, however, failed to advise of him the extent of deductions which he faced. Mr 

Pascoe, acting on the advice (or rather lack of warning) by First Bowring accepted payment in 

cash. The total amount received amounted to R25 904.07, approximately half of the amount of 

the cheque initially issued to him. 

 

The complainant therefore seeks an order compelling the respondent to pay him the 

difference between the amount of the preserved benefit and the cash withdrawal 

benefit together with interest thereon. He also requests payment of the legal costs 

incurred to date. 

 

The respondent=s reply is that when the complainant decided not to preserve the 

benefit, but to take the cash, he became entitled to twice his contributions plus interest 

in terms of the rules. This amount was then taxed by the Receiver of Revenue. The 

respondent asserts that the complainant was aware of the tax implications before he 

opted for the cash withdrawal and conceded as much in his letter dated 11 February 
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1999 addressed to the Pension Funds Adjudicator. 

 

The respondent further states that any possible inefficiency on the part of Liberty Life 

or the fund was made good when the respondent paid interest on the benefit. 

 

Therefore according to the respondent, the complainant was not prejudiced in any way 

and has no further claim against the fund. 

 

Analysis  

 

The Act defines a complaint to include a complaint relating to the administration of a 

fund which alleges that the complainant has sustained prejudice in consequence of the 

maladministration of the fund. Therefore in order for the complainant to succeed on his 

claim of maladministration, he must show that he suffered prejudice as a result of that 

maladministration. 

 

On retrenchment, the complainant was given the option of either taking a cash 

withdrawal benefit or an enhanced benefit subject to compulsory preservation. Initially 

he chose the latter. However, six months later, on learning that his transfer benefit had 

not been paid, he contacted First Bowring about the possibility of exercising his options 

again. After discussions with the latter, the complainant decided to opt for the cash 

withdrawal benefit as it suited his needs better at that time. The respondent then paid 

the complainant the cash benefit together with interest thereon to account for the delay 

in payment of the benefit. Thus the complainant was put in the same position as at the 

time of the withdrawal from the fund. He was given the same options as those made 

available to him six months earlier and was also compensated for the six month delay 

in payment. Hence, I am satisfied that the dishonouring of the cheque did not cause 

the complainant any prejudice. 

 

The fund, by its earlier conduct, had indicated its willingness to pay the enhanced 
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benefit. Presumably, had the complainant exercised his options in favour of the 

enhanced benefit the second time round, the fund would have compensated the 

complainant for any loss in the investment yield on the policy with Liberty Life. 

However, the complainant chose not to transfer to a preservation fund and hence has 

suffered no prejudice. 

 

The second allegation is that the fund failed to advise the complainant of the 

consequences of electing to take his cash withdrawal benefit. 

 

I have already quoted from the complaint wherein the complainant concedes that he 

was informed by First Bowring that should he take the cash withdrawal, the amount 

would be less than the preserved benefit he had initially opted for and would in addition 

be subject to tax. In the same paragraph, however, the complainant goes on to say that 

he was not made aware of the extent of reduction in the benefit if he opted for the cash 

withdrawal. 

 

The cash withdrawal figure was R37 176.06 which was calculated in accordance with 

the fund=s rules. Interest in an amount of R1 702.12 was then added increasing the 

amount to R38 883.18. The value of the preserved benefit was R52 253.00. Therefore 

the difference in the two benefits was in fact R13 369.82 representing the 

enhancement which the complainant forfeited by taking cash and not preserving the 

benefit. The fact that the complainant received approximately half the amount of the 

preserved benefit at the end of the day was due to the two deductions which were 

made to the cash withdrawal figure. The complainant was aware or should have been 

aware of both these deductions. The first was an amount of R11 800.00 which had 

already been paid to the complainant as a cash advance and R12 979.11 which was 

the tax payable because the complainant had elected not to preserve the benefit.  

 

I am therefore satisfied that the complainant was adequately informed by the fund as to 

the options available to him and that when he elected to take the cash lump sum 
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benefit, he was aware or should have been aware that the amount he would receive 

would be less than the preserved benefit. In addition, he was aware or should have 

been aware that there would also be a deduction for tax and the two cash advances he 

had received previously. 

 

The complaint is dismissed. 

 

DATED at CAPE TOWN this 4th day of JUNE 1999. 

 

 

....................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


